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1
Introduction

1.1
UNISON is the major union in the health service and in social care. We represent more than 450,000 health care employees and 300,000 social care employees employed in the NHS and local government, and by private contractors, the voluntary sector and general practitioners. We also represent employees across the range of disciplines in both the CSCI and Healthcare Commission. There is also a wider interest among our 1.4m members many of whom use, or have family members who use, health and social care services. We are therefore uniquely placed to look at the issues affecting our members in all related disciplines.

2
General issues
2.1 UNISON welcomes the opportunity to submit a response to this consultation. However, it is difficult for UNISON to respond to the questions set in the consultation as we strongly disagree with some of the principles upon which the proposals are based. An overwhelmingly majority of UNISON members oppose competition within the delivery of health and social care and we have concerns that the current move towards light-touch and devolved regulation could have massive implications for public and staff safety. 

2.2 We are worried that at a time when the government is encouraging more providers into the market this is being met by less regulation and that one of the main aims of the new regulations seems to be about ensuring a level-playing field between the public and private sector providers rather than ensuring public safety and excellence in health and social care. The consultation does not appear to have a strong patient/service user focus. Drawing on the experience of other countries where the health and social care systems do not have a strong patient/service user focus such as the USA, we can see that this has resulted in high levels of fraud, unequal access to services and a highly litigious society. All of these would raise concerns over the standards of care.

3
Competition

3.1 The consultation document states that adult social care “already benefits from an element of competition,” yet the CSCI’s own reports show that competition is producing poor outcomes for service users such as the 15-minute homecare visit delivered by a high turnover of low paid and poorly trained staff and a market which is highly unstable with a large volume of entries and exits each year. 
3.2 UNISON is deeply concerned that this consultation document is placing “encouraging diversity of provision” within the core functions of regulation – we believe that this is not a matter for a regulator and is incompatible with the fundamental business of ensuring quality standards and the safety and well-being of the public, whoever the provider is.  Decisions about who provides social care services rest with elected democratically accountable local authorities and it is not for a regulator to second guess these if they are providing high quality and good value services.

3.3 UNISON feels strongly that minimising barriers to entry is not the basis for a robust regulatory system. The stated benefit of this is that it will mean more choice and incentives in the system to improve services for users and the public. However, there is nothing to demonstrate how this would work in practice. How will commissioners ensure that service users are fully informed of all their choices and what guidelines will be in place to decide what level of information is necessary for patients and service users to make an informed choice?

3.4 UNISON believes that in order to ensure there is “no discrimination by commissioners in favour of own/preferred providers” the odds are stacked against in-house provision and a commissioner may have to justify more strongly why they have chosen to commission a service internally.

3.5 The introduction of increasing and enforced competition in both health and social care will have serious ramifications for the flexibility of staff roles, which in turn will have repercussions for patient safety. As we have seen in the case of contracted-out cleaning services, the rigid nature of commercial contracts means that if there is an infection outbreak it is very difficult, if not impossible, to put in place a rapid and effective response.

3.6 Within the health and social care systems, there is a need for complete openness in order to protect patient and public safety. However, we have already seen in the case of NHS Logistics when it was outsourced to DHL that the punitive measures that were placed on the new enterprise were deemed to be commercially sensitive. This cannot be allowed to occur in relation to patient/service user care.

4 Co-operation

4.1 It is unclear how the regulator will ensure the conflicting principles of competition and co-operation between providers. Although the proposals state that “once chosen by patients or commissioners, providers will have a duty to co-operate in the interest of patients. The availability of choice and alternatives means that providers who do not co-operate in the interests of patients will lose work”. However, this needs to be clarified in terms of what measures will be taken to ensure this is the case and the punitive measures that will occur if providers do not co-operate. 

4.2 In a recent article professor of health policy at the University of Birmingham and adviser to the Nuffield Trust Chris Ham wrote that the highlighted the incompatibility between the increasing diversity of provision to support patient choice agenda and the need to integrate services to allow more care to take place outside of a hospital setting and closer to patients’ homes. Essentially this is due to the failure of the market system to encourage collaboration between healthcare organisations

4.3 There is a fundamental contradiction in the way the Government views the health and social care system and the role of regulation. On the one hand competition is deemed to be a good thing because it is expected to drive up standards, on the other hand the public wants seamless services so providers are expected to “co-operate to deliver smooth pathways of care.” UNISON does not believe that price-led competition of the kind we have seen in social care for many years creates an environment where it is possible to secure any degree of genuine co-operation between competing providers.

5 Budget and cuts

5.1 UNISON members fear that this proposed merger is predominantly about reducing costs, rather than improving the functioning of regulatory systems. The CSCI and HCC have already had a turbulent history, the product of numerous restructurings and mergers. The new CSCI had been in operation for less than a year when the announcement came that it was to be split and merged again. The uncertainty caused by this history has done little to support the bedding-in of robust and effective working practices. Our members in the Commission for Patient & Public Involvement have seen the organisation undergo almost permanent restructuring for the three years of its life and are now awaiting its abolition.

5.2 Paragraph 1.17 of the document refers to the new regulator working within an ‘agreed budget’. UNISON is deeply concerned that on top of an £8m budget reduction for what remains of CSCI following the transfer of children’s work to Ofsted, the Department of Health has announced its intention to cut the Budget of the combined regulator by 40% in real terms.  UNISON believes that the scale of this budget cut, combined with the inevitable turbulence of merging operations, poses a major risk to the inspectorate’s ability to maintain standards and ultimately to the safety and well-being of vulnerable people.

5.3 CSCI already finds itself in a period of substantial instability as a result of a programme of office closures which is leading to the loss of skilled, experienced staff. We also have evidence that stress levels and workloads for inspection staff are rising. We are very concerned that the inspection programme and operating model of the new regulator will be shaped first and foremost by the need to make drastic cuts in expenditure to fit the reduced budget.

5.4 UNISON and many other stakeholders in health and social care share concerns about the capacity for a combined regulator to preserve and develop the knowledge and expertise of staff in both Commissions. We fear that budgetary constraints may lead to attempts to genericise the work which will be a detriment to service users who rely on specialist expertise and to providers who need to have confidence in it.

6 Operating model

6.1 We have fundamental concerns about the Government’s whole premise of ‘proportionate’ inspection, which purports to target limited resources to the areas of greatest risk, and reduce the amount of inspection activity on the grounds of easing the regulatory burden on providers. 

6.2 Providers in health and social care by definition provide services to the most vulnerable people in our society, the majority of which are publicly funded.  When CSCI was set up in 2004, service users responded to its inaugural consultation saying they wanted inspections at least twice a year (When I get older: what people want from social care services and inspections as they get older). A third of respondents said they wanted monthly inspections. 

6.3 UNISON would therefore question whether the new system which is reducing routine inspections to as seldom as once every three years has been designed to respond to the needs and wishes of the service user or to suit the convenience of the provider. 

6.4 Our members also tell us that they are under pressure to cut short the length of time they spend on individual inspections where there have been no prior issues of concern, which they feel can compromise the rigour of the inspection process.

6.5 Over-reliance on self-assessment and self-regulation by providers builds in additional risk in this system and is a source of major concerns about public safety for our members. History shows that self-regulation rarely delivers appropriate levels of conduct, particularly where it seeks to place constraints on the competitive instincts of rival organisations.

6.6 UNISON believes it is important to view this in the context of persistent non-compliance with National Minimum Standards which leaves “a substantial minority of services still unable to meet a wide range of standards” (The State of Social Care in England 2005-06, CSCI 2006). For example one third do not manage medication safely or operate safe working practices.  CSCI notes that the rate of improvement in the number of providers complying with national standards has slowed.

6.7 A particular concern raised by our members is in relation to CSCI’s ability to enforce key standards – for example breaches of the requirement to ensure that a care home has a registered manager are often not picked up for enforcement due to lack of available resources.

6.8 We believe any new organisation must put training and development and employment security at the heart of its business plan, and we would therefore expect that it should move away from a model where expensive consultants are commissioned to carry out inspection work. This will also enable a consistent regulatory process.

6.9 The consultation document talks about the importance of public engagement but we are concerned the CSCI is already restricting the opportunities for the public to engage with it by reducing offices which were visible access points for service users. Such access is more important than ever in a system  which relies on concerns to be flagged during longer inspection cycles.

7 Innovation

7.1 In section 2.5 the consultation states that “encouraging diversity of provision and therefore creating choice and competition where appropriate is a key driver of quality and innovation.” However, UNISON has seen little evidence that the introduction of competition in social services and health has increased innovation in care.

7.2 There is also little evidence to support the theory that the freedom given to foundation trusts has encouraged further innovation. The trusts were already performing well within the NHS having acquired 3-star status and it is extremely difficult to differentiate innovation achieved as a result of foundation trust status and that which would have occurred within the NHS.

7.3 There must also be provision within the regulations for ensuring that intellectual property rights remain within the public sector and that sharing of best practice is not overtaken by the need to protect a competitive situation not to be a method of profiting from public information.

8 Public health

8.1 UNISON has concerns that within an area such as public health it is difficult to measure the success or failure of a particular project, especially in the short-term. Therefore the need to encourage competition artificially in the market may have implications for the long-term provision of public health initiatives which may not have adequate time to bed down.

9 Public input

9.1 UNISON would like to see clear mechanisms to enable patients/service users and the public to raise concerns about a provider and to ensure that patients are involved in the performance assessment of providers.

9.2 There will also need to be clear channels through which patients/service users and commissioners will access accurate and comparable information on which to base their choices of providers.

9.3 There must be continued efforts to ensure more effective systems for patients and the public to exercise their voice, rather than treating patients merely as customers or consumers of healthcare. UNISON recently submitted a response to the House of Commons Health Committee to this effect, arguing for greater powers for the new Local Involvement Networks and genuine patient empowerment by providing better opportunities for the public to access information around their healthcare.

10 Tariffs

10.1 There must be clear guidance around the price-setting of non-tariff services.
11 Equity

11.1 There must be strict guidelines within the regulatory functions to ensure that equity of access remains in the provision of health and social care. This is particularly important at a time when multiple providers are being introduced into the system.
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